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L Basis of the report 



1 . This report has been drawn on die basis of (Replacement sheets which have been furnished to tlie receiving Office in response to an invitation 
under Article 14 are referred to in this report as "originally filed" and are not annexed to the report since tiiey do not contain amendments.): 



| | the international application as originally filed. 



the description, pages 
pages 
pages , 
pages 



1-5 



as originally filed, 
filed with the demand, 
filed with the letter of 
. , filed with the letter of 



the claims, 



Nos. 
Nos. 
Nos. 
Nos. 
Nos. 



1-10 



, as originally filed, 

, as amended under Article 19, 

, filed with the demand, 
, filed with the letter of 
, filed with the letter of 



15 December 2004 (15.12.2004^ 



the drawings, 



sheets/fig . 
sheets/fig t 
sheets/fig t 



1/5-5/5 



, as originally filed, 
, filed with the demand, 
, filed with the letter of 
, filed with the letter of 



2. The amendments have resulted in the cancellation of: 

□ the description, pages 

the claims, Nos. 



□ 

the drawings, sheets/fig 



3. rU ™ s T *P 0Tt has been established as if (some of) the amendments had not been made, since they have been considered 
to go beyond the disclosure as filed, as indicated in the Supplemental Box (Rule 70.2(c)). 

4. Additional observations, if necessary: 
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| V. Reasoned statement under Article 35(2) with regard to novelty, inventive step or industrial applicability; 
citations and explanations supporting such statement 



1 . Statement 

Novelty (N) 

Inventive step (IS) 
Industrial applicability (IA) 
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Claims 

Claims 
Claims 

Claims 
Claims 



10 
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10 



1-10 
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NO 
YES 
NO 

YES 
NO 



Citations and explanations 



Reference is made to the following documents: 

Dl: WO 97/05473 A (MEDISPECTRA INC) 

13 February 1997 
D2: WO 02/28273 A (MULLER P; HERMAN P; WILSON B; 

YANG V) 11 April 2002 
D3: US-B1-6 377 841 (JANSEN E DUCO ET AL) 

23 April 2002 
D4: WO 01/69199 A (BANERJEE BHASKAR) 

20 September 2001 
D5: DE 196 12 536 A (FREITAG LUTZ DR) 

2 October 1997. 



2. The present application fails to meet the 

requirements of PCT Article 33(1) because the 
subject matter of claims 1, 7 and 8 lacks novelty 
(PCT Article 33 (2) ) . 

2.1 Document Dl is considered to be the prior art 

closest to the subject matter of claim 1; in so far 
as said claim can be understood, Dl discloses a 
j similar non-invasive (see page 34 , line 13) method. 
Examples of metabolically relevant substances 

/ . . 
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This international preliminary examination report has been prepared by this International Preliminary Examining 
Authority and is transmitted to the applicant according to Article 36. 



2. This REPORT consists of a total of 



. sheets, including this cover sheet 



This report is also accompanied by ANNEXES, i.e., sheets of the description, claims and/or drawings which have 
been amended and are the basis for this report and/or sheets containing rectifications made before this Authority 
(see Rule 70. 16 and Section 607 of the Administrative Instructions under the PCT). 



These annexes consist of a total of 



sheets. 



This report contains indications relating to the following items: 
Basis of the report 
Priority 

Non-establishment of opinion with regard to novelty, inventive step and industrial applicability 
Lack of unity of invention 

Reasoned statement under Article 35(2) with regard to novelty, inventive step or industrial applicability: 
citations and explanations supporting such statement 

Certain documents cited 

Certain defects in the international application 

Certain observations on the international application 
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Telephone No. 
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with autofluorescence are discussed on page 2 of Dl . 
The concentrations indirectly determined by means of 
a "spectrograph" 110 are mathematically correlated 
and compared with mathematical models (see the 
bottom of page 34 to the top of page 36) . The 
method according to claim 1 therefore lacks novelty 
(PCT Article 33 (2) ) . 



It is pointed out that, with regard to signal 
detection, claim 1 contains no technical features 
that go beyond the detection of fluorescence 
intensities . 



It is further pointed out that the "conversion" • or 
"interaction" of substances, as defined in claim 1, 
is neither a technical feature nor a method step but 
corresponds to an implicit property of the organisms 
to be investigated or of their metabolic processes. 
The scope of protection sought in claim 1 is 
therefore not restricted. Moreover, claim 1 lacks 
clarity (PCT Article 6) in consequence thereof. 



2.2 



Claim 7 contains no technical features that go 
beyond the method steps of claim 1. In consequence, 
the subject matter of said claim, likewise, lacks 
novelty. 



2.3 



Document Dl (see lines 28-29 on page 34 and the term 
"fibers" 202 in figure 6B) is prejudicial to the 
novelty of the device according to claim 8. 



2.4 



It is pointed out that the subject matter of 
claims 1, 7 and 8 is likewise anticipated by 



• / 
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documents D2 (see figures 1-3 and the associated 
text, e.g. page 3, line 27), D3 (see column 2, 
line 36; column 2, .line 45 to column 4, line 67) 
and D4 (claim 1; see "examples" 1-3 and 6; page 9, 
lines 2-3) . 

2.5 Dependent claims 2-6, 9 and 10 contain no features 
which, combined with the features of any claim to 
which they refer, meet the PCT requirements for 
novelty and/or inventive step (for example, in 
respect of claim 4: see D2 , page 14, lines 6-8; in 
respect of claim 10: see D5, column 6, line 35). 
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EGANGEN 

ius & Partn 
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PRUFUNGSBERICHTS 

(Regel 71 .1 PCT) 



JiUsc ndedatum 
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1 8.01 .2005 



Aktenzeichen des Anmelders Oder Anwalts 
K1 537 PCT S3 


WICHTIGE MITTEILUNG 


Internationales Aktenzeichen 
PCT/DE 03/33278 


Internationales Anmeldedatum (TagMlonaWahr) 
02.10.2003 


Prioritatsdatum (T agAAonaWahr) 
09.10.2002 


Anmelder 

LABOTECH LABORTECHNIK GMBH et al. 



1 . Dem Anmelder wird mltgeteilt, daB ihm die mit der internationalen vorl&ufigen Prufung beauftragte Behorde 
hiermit den zu der internationalen Anmeidung erstellten internationalen vorlaufigen Prufungsbericht, 
gegebenenfalls mit den dazugehorigen Anlagen, ubermittelt. 

2. Eine Kopie des Berichts wird - gegebenenfalls mit den dazugehorigen Anlagen - dem Internationalen Buro 
zur Weiterleitung an alle ausgewahlten Amter ubermittelt. 

3. Auf Wunsch eines ausgewahlten Amts wird das Internationale Buro eine Ubersetzung des Berichts (jedoch 
nicht der Anlagen) ins Englische anfertigen und diesem Amt ubermitteln. 



4. ERINNERUNG , . , ? . ..... 

Zum Eintritt in die nationale Phase hat der Anmelder vor jedem ausgewahlten Amt innerhalb von 
30 Monaten ab dem Prioritatsdatum (oder in manchen Amtern noch spater) bestimmte Handlungen 
(Einreichung von Ubersetzungen und Entrichtung nationaler Gebuhren) vorzunehmen (Artikel 39 (1)) (siehe 
auch die durch das Internationale Buro im Formblatt PCTyiB/301 ubermittelte Information). 

1st einem ausgewahlten Amt eine Ubersetzung der internationalen Anmeidung zu ubermitteln, so muB diese 
Ubersetzung auch Obersetzungen aller Anlagen zum internationalen vorlaufigen Prufungsbericht enthalten. 
Es ist Aufgabe des Anmelders, solche Obersetzungen anzufertigen und den betroffenen ausgewahlten 
Amtern direkt zuzuleiten. 

Weitere Einzelheiten zu den maBgebenden Fristen und Erfordernissen der ausgewahlten Amter sind Band II 
des PCT-Leitfadens fur Anmelder zu entnehmen. - . 

Der Anmelder wird auf Artikel 33(5) hingewiesen, in welchem erklart wird, daB die Kriterien fur Neuheit, 
erfinderische Tatigkeit und gewerbliche Anwendbarkeit, die im Artikel 33(2) bis (4) beschrieben werden, nur 
fur die Internationale vorlaufige Prufung Bedeutung haben, und daB "jeder Vertragsstaat (...) fur die 
Entscheidung uber die Patentfahigkeit der beanspruchten Erfindung in diesem Staat zusatzliche oder 
abweichende Merkmale aufstellen" kann (siehe auch Artikel 27(5)). Solche zusatzlichen Merkmale konnen 
z.B. Ausnahmen von der Patentierbarkeit, Erfordernisse fur die Offenbarung der Erfindung sowie Klarheit 
und Stiitzung der Anspruche betreffen. 
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